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APPENDIX -12 

IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, SONITPUR, TEZPUR 

Present: Smt. Priyanka Saikia, JMFC 

(Date of the Judgment) 

01-06-2022 

(CASE NO- G.R. 1159/2015) 

(Details of FIR/Crime and Police Station) 

Complainant  State of Assam 

or 

Miss Husnara Khatoon 

Represented By  Smti. Bandhana Boro, Learned APP 

Accused person Md. Habibur Rahman 

S/o- Md. Soban Ali 

R/o- Debguri Gaon 

P.S.- Orang 

District- Udalguri 

Represented by M. Islam 

 

APPENDIX -13 

 

Date of offence Not mentioned 

Date of FIR 21-05-2015 

Date of charge sheet 29-05-2015 

Date of charge frame 09-08-2016 

Date of commencement of evidence 25-08-2017 

Date on which judgment is reserved 20-05-2022 

Date of judgment 01-06-2022 

Date of the sentencing order, if any NIL 
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Accused Details 

Rank of 

Accused 

Name of 

Accused 

Date of 

Arrest 

Date of 

Release on 

Bail 

Offences 

charged 

with 

Whether 

acquitted or 

convicted 

Sentence 

Imposed 

Period of 

Detention 

undergone 

during Trial 

for purpose 

of Section 

438, Cr.P.C. 

A-1 Md. Habibur 

Rahman  

NIL 08-07-16 Sections 

457, 

354, 506 

IPC 

Acquitted NIL NIL 

 

APPENDIX -14 

LIST OF PROSECUTION / DEFENCE / COURT WITNESSES 

 

 A. Prosecution: 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE 

WITNESS, EXPERT WITNESS, 

MEDICAL WITNESS, PANCH 

WITNESS, OTHER WITNESS) 

PW1 Husnara Khatoon  Other witness(Informant) 

PW2 Monjuwara Khatoon Other witness 

PW3 Md. Habijul Islam Other witness 

PW4 Ramjan Ali Other witness 

PW5 Isob Ali Other witness 

PW6 Ghanakanta Baruah Police witness 

 

B. Defence Witnesses, if any:  

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE WITNESS, 

EXPERT WITNESS, MEDICAL 

WITNESS, PANCH WITNESS, 

OTHER WITNESS) 

NIL NIL NIL 

 

C. Court Witnesses, if any: 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE 
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WITNESS, EXPERT WITNESS, 

MEDICAL WITNESS, PANCH 

WITNESS, OTHER WITNESS) 

NIL NIL NIL 

 

LIST OF PROSECUTION/ DEFENCE/ COURT EXHIBITS 

A. Prosecution: 

Sr. 

No 
Exhibit Number Description 

1 Ext. 1 Ejahar 

2 Ext. 1(1)  Signature 

3 Ext. 2 Sketch map 

4 Ext. 2(1) Signature 

5 Ext. 3 Charge sheet 

6 Ext. 3(1) Signature 

 

B. Defence: 

Sr. 

No 
Exhibit Number Description 

NIL NIL NIL 

C. Court Exhibits: 

Sr. 

No 
Exhibit Number Description 

NIL NIL NIL 

 

D. Material Objects 

Sr. 

No 
Exhibit Number Description 

NIL NIL NIL 
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J U D G M E N T  

1. The informant, Miss Husnara Khatoon had lodged the 

ejahar in this case on 19.05.2015 alleging that on 18.05.2015 

at about 11.00 PM, A-1 came with some unknown persons 

and entered her house through one passage over the door 

and he pulled her from her bed and tore her clothes. When 

she shouted loudly, A-1 tried to flee but he had hit the door 

and injured on his head and fall down. At that time Orang 

police came to her house and taken her father and A-1. It 

was also stated that A-1 also defame her before her ex-

husband and therefore, he left her. Hence, this case. 

 
2. Upon receipt of the ejahar, the police registered 

Dhekiajuli Police Station case no: 283/2015 under Section 

448, 354(A), 506, 34 of Indian Penal Code, 1860 (hereinafter 

referred to as IPC). After completion of the investigation the 

police submitted charge-sheet against A-1, under Sections 

457, 354, 506 of IPC. 

 
3. A-1 entered trial and after furnishing  A-1 with the 

copies of the relevant documents in compliance with Section 

207 of Cr.P.C and upon finding sufficient materials against A-

1, charge under Sections 457, 354, 506 of IPC was framed 

and was explained to A-1 to which he pleaded not guilty and 

claimed to be tried. 

 
4. The prosecution examined the informant, Mustt. 

Husnara Khatoon as PW-1 and also exhibited the ejahar. The 

statement of A-1 under Section 313 of Cr.P.C was recorded 
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and his plea was total denial. Defence declined to adduce 

evidence. I have heard the arguments for both sides.  

 
5. Upon hearing and on perusal of the case record I have 

framed the following points for determination:- 

(I) Whether the A-1, on or about the 18.05.2015 at about 

11.00 PM at night at village Chengelimora under Dhekiajuli 

Police Station, Sonitpur, committed the offence of house 

breaking after sunset and before sunrise by entering into the 

house of the informant, by a passage over the door and 

thereby committed an offence under Section 457 of the 

Indian Penal Code? 

 
(II) Whether the A-1, on or about the 18.05.2015 at about 

11.00 PM at night at village Chengelimora under Dhekiajuli 

Police Station, Sonitpur used criminal force against the 

informanant, Miss Husnara Khatoon, intending to outrage her 

modesty and thereby committed an offence under Section 

354 of IPC? 

 
(III) Whether the A-1, on or about the 18.05.2015 at about 

11.00 PM at night at village Chengelimora under Dhekiajuli 

Police Station, A-1 threatened the informant to kill her and 

thereby committed an offence punishable under Section 506 

of Indian Penal Code? 

 

 
DISCUSSION, REASONS AND DECISION THEREOF: 
 
6. The ingredients of an offence under Section 354 of the 

Indian Penal Code are as follows:  
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a. The accused person must have assaulted or used force 

upon the victim; b. It must be intentional;  

c. It must be without the consent of the victim;  

d. The accused person must have intended to outrage her 

modesty or knew that her modesty would likely be outraged.  

 
7. In relation to the current case, on careful perusal of 

the allegation brought in by the informant, it appears that the 

ingredients would stand satisfied if the prosecution is able to 

prove that the A-1 used to criminal force to her on the allege 

day. 

 
8. The informant, Husnara Khatoon as PW-1 had stated 

that she did not know A-1. The incident took place on 

15.06.2015 at about 11 PM at night. A-1 entered into her 

house from roof as there was a gap in the roof. She was in 

the room and A-1 hold her and tore her clothes, when she 

shouted, her father entered into her room after hearing her 

cry. Her father caught hold of him and called his father over 

phone.  Her father called police, they came and taken her 

father and A-1. Ext-1 is Ejahar and Ext-1(1) is her signature. 

 In her cross examination she deposed that she did not 

know A-1.  She has married twice. She has no knowledge 

what was written in Ejahar and who had written it. She has 

lodged this case after 2 days of the date of incident. When 

police took her father and A-1, her father was kept in lock up 

for one day and sent to him judicial custody at Udalguri 

District. Then she went to Borsola Police Station and 

consulted over the matter and lodged this case. At the time 
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of incident, all people were sleeping and lights were off and 

her house was a kutcha house. There was a gap/opening in 

his room. When A-1 hold her, and then she awoke from 

sleep.  She has not seen A-1, if he had entered from the gap 

as she was sleeping at that time. There was no any sign 

which shown that A-1 damaged any door or wall of her 

house. She and her father resided in separate houses. While 

she was sleeping she was wearing a Salwar Kameez and 

Pyjama and he tore up her cloth. Her 7 years old sister 

opened the door and her father entered into room. After 10 

minutes, village people came to that place. A-1 called his 

father and his father came along with police Borsola police 

did not recorded her statement. The father of A-1 has lodged 

a case and for that her father was arrested. Her father hold 

A-1 for half an hour and then he left with the police.  

 
9. PW-2 (Monjuwara Khatoon) in her evidence stated that 

the incident took place on 15.06.2015 at about 11 PM at 

night. A-1 entered into her house from roof as there was a 

gap in the roof. Informant was in the room and A-1 hold her 

daughter and tore her clothes, when she shouted, her 

husband entered into her room after hearing her cry. Her 

husband caught hold of him and called his father over phone.  

Her father called police, they came and taken her father 

 In her cross examination PW-2 stated that she did not 

know A-1. The father of A-1 came to the place of incident 

along with police and Rafiqul. Rafiqul lives at Borsola. When 

she heard her daughter’s cry she looked at the Clock. When 

A-1 entered room, they had not seen the incident.  She has 
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deposed as per the facts stated by informant.  Her daughter 

was wearing a Maxi at the time of incident.  There are two 

separate houses and she and her husband stayed in the 

separate house. A-1 did not damage any wall, door etc. there 

is no injury on informant, and therefore she was not 

examined by the doctor.  Her husband did not call the father 

of A-1. 

 
10. PW-3 (Habiqul Islam) has deposed in his evidence that 

the incident of May, 2015 at around 11.00PM.  He was 

returning from after watching a function. He got to know that 

dacoity occurrence informant’s house. When he reached 

there, he saw that informant and two other person hold A-1.  

A-1 entered the house of informant through 1 feet open 

space above the door. People gathered there and police 

came there. 

 In his cross examination PW-3 deposed that informant 

was his brother’s daughter. The distance between place of 

occurrence and his house is 100 Mtr. A-1 worked outside of 

Assam and at that time he was at his home. On the alleged 

day, a bihu function was going on at Borsola. He returned 

home at 10.50 PM. From the function, he directly went to 

informant’s place on listening hue and cry. When he entered 

he saw informant and PW-2 were sitting and A-1 hand was 

tied with rope and his head was bleeding. The Orang police 

arrested his brother for beating and confining A-1.  There are 

four houses near informant’s house. 
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11. PW-4(Ramajan Ali) has deposed in his evidence that 

incident occurred on informant’s parental house. He got to 

know that A-1 was beating. 

 In his cross examination he deposed that he was first 

husband of informant. A-1 was beaten because he and 

informant were separated. 

 
12. PW-5(Isob Ali) has deposed in his evidence that in the 

year 2015, when informant came to his house at around 

11.00 PM, A-1 forcibly entered his house and tried to molest 

informant. When informant raised alarm he reached the spot 

and both he and informant restrained A-1 from further 

molesting informant. A-1’s relative lodged an Ejahar for 

which he was put behind the bar. Later informant also lodged 

an Ejahar. 

 In his cross examination PW-5 deposed that at the time 

of incident informant was wife of PW-4. He knew A-1 through 

his brother-in law. At the time of incident, informant and he 

were in separate house in same compound. When informant 

raised hue and cry then he came to rescue her. When he 

reached the spot, A-1 was trying to unbolt the exit door to 

escape. He entered informant’s house by breaking the door. 

When he reached the spot A-1 was only in his 

undergarments and informant’s clothes were torn. 

 
13. PW-6 (I.O. Ghanakanta Baruah) has deposed in his 

evidence that at the time of lodging the FIR, he was posted 

as I/C at Borsola Out-post on 21.05.2015. After registering 

the case, he went to place of occurrence and prepared a 
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sketch map, recorded the statement and investigated the 

matter. They stated incident was occurred on 18.05.2015. 

When he went to A-1 house, the family members of A-1 

informed him that he was hospitalised. A-1 came to the 

police station by his own and recorded his statement. After 

completion of investigation, he submitted charge-sheet under 

Sec.457, 354(A) and 506 IPC. P.Ext.2/PW-6 is the sketch-

map and P.Ext.3/PW-6 is the charge-sheet. 

 In his cross-examination he deposed that the incident 

was occurred on 18.05.2015 and FIR was lodged on 

20.05.2015. He has started investigation on 20.05.2015. He 

visited A-1 house on 25.05.2015; he was admitted to the 

hospital. A-1 appeared voluntarily before police station on 

28.05.2015 in Ext-2, PW-6 had not mentioned the details of 

the place of occurrence, nearby residence and address of the 

place of occurrence. He had not recorded statement of PW-1 

and PW-2 at the time of investigation. When he reached the 

place of occurrence, the Orang police had also arrived there 

at same time. After recording the statement of victim and all 

other witnesses, Orang police arrested Habibur Rahman and 

PW-5. PW-5 was sent to judicial custody at Udalguri in regard 

GR No.485/2015.  

 
14. A-1 in his statement under Sec.313 has categorically 

denied those allegations. The learned counsel for the A-1 has 

argued that informant had lodged the case after two days of 

the incident. The informant has lodged the Ejahar only for 

her father was arrested by relatives of A-1. 
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15. Now it is time to ascertain the credibility and veracity 

of these claims of PWs. It is pertinent to mention here that 

the defence has brought forward an alternate theory through 

its suggestions and through the statement of A-1 recorded 

under section 313, Criminal Procedure Code. The defence has 

suggested that there was a grudge on A-1 as informant and 

her family thought that informant’s first marriage was broke 

for A-1 and therefore, A-1 was confined by informant and her 

family and therefore, relatives of A-1 registered a case and 

for which informant’s father PW-5 was arrested and 

thereafter informant went to police station and lodged the 

Ejahar.  

 
16. This claim of the defence finds corroboration in the 

evidence of PW-4 who almost repeated the claim of the 

defence verbatim. 

 
17. If only eye witness accounts are taken into 

consideration, then in addition to the informant (PW-1) and 

the A-1. Now, ordinarily when there is direct evidence against 

the accused person, such evidence cannot be outright 

discarded or rendered unbelievable. However, in the 

following, amongst other, circumstances it loses its probative 

value;  

a. Firstly, when the evidence itself is inherently improbable 

and cannot be acted upon with conviction;  

b. Secondly, when some facts have been elicited in the cross 

examination which renders the culpability of the accused 

as improbable;  
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c.  Thirdly, when evidence suffers from severe exaggeration 

vis-à-vis a previous statement rendering the evidence as 

fabricated.  

 
18. Coming to the case in hand, it appears that the 

prosecution evidence is disjointed and suffers from inherent 

inconsistencies and improbabilities. In order to hold that A-1 

tried to outrage the modesty of the informant or made the 

advances asking for sexual favour, there are no sufficient 

materials for informant herself did not state in those lines in 

her evidence. 

 
19. PW-1 has lodged this case after 2 days of the date of 

incident. When police took her father and A-1, her father was 

kept in lock up for one day and sent to him judicial custody 

at Udalguri District. Then she went to Borsola Police Station 

and consulted over the matter and lodged this case. It is 

clear proposition that outrage of modesty is a serious offence 

but Informant had lodged the Ejahar after arresting her 

father by Orang police in regarding the case lodge by the 

relatives of A-1. PW-1 has not seen A-1, if he had entered 

from the gap as she was sleeping at that time. There was no 

any sign which shown that A-1 damaged any door or wall of 

her house, which is corroborated by PW-2 and PW-3. PW-1 

has deposed that while she was sleeping she was wearing a 

Salwar Kameez and Pyjama and A-1 tore up her cloth, which 

was contradicted by her mother i.e. PW-2. 

 
20. The learned counsel for the defence has argued that 

the prosecution has only brought in interested witness to 
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prove their case. Their testimony is not sufficient to warrant 

the conviction of A-1. At this juncture, let me point out that if 

the testimony of prosecution witnesses is cogent, reliable and 

confidence inspiring, it cannot be discarded merely on the 

ground that the witness happened to be relatives of the 

informant. The plea of "interested witness" and "related 

witness" has been succinctly explained by the Hon’ble 

Supreme Court in State of Rajasthan vs. Smt. Kalki & 

Anr. reported in (1981) 2 SCC 752 wherein it has held: 

“Related" is not equivalent to "interested". A witness may be 

called "interested" only when he or she derives some benefit 

from the result of litigation; in the decree in a civil case, or in 

seeing an accused person punished. A witness who is a 

natural one and is the only possible eyewitness in the 

circumstances of a case cannot be said to be "interested".  

Just because the witnesses are the relatives of the informant 

does not mean that their evidence has to be discarded.  

 
21. The prosecution has rightly argued that since PW-2 and 

PW-5 were and present at home at the time of the 

occurrence, it is only reasonable that PW-2 and PW-5 would 

be witness to the incident. The prosecution has brought in 

PW-4 who is also related to the informant. Though, he 

deposed that due to separation of informant and PW-4, A-1 

was beaten. 

 
22. It is also seen that the prosecution case has been 

supported by PW-2, PW-3 and PW-5, who are related to the 

informant/PW-1. They will have a natural tendency to 
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support his case. As such their version of the incident cannot 

be taken as gospel truth. 

 
23. Considering all the above aspects as well as the nature 

of the offence alleged, this court is opinion that the 

prosecution case cannot be said to have been proved merely 

on the basis of the informant without there being any 

independent witness to the incident. 

 

24. The general presumption in a criminal trial is that the 

accused person is innocent until proven guilty. The 

prosecution must prove the guilt of the accused person 

beyond all reasonable doubt. In a criminal trial, the 

presumption of innocence is a principle of cardinal 

importance and so the guilt of the accused person must in 

every case be proved beyond reasonable doubt. Probabilities, 

however strong and suspicious, however grave, can never 

take the place of proof.  

 
25. It is probable that there may be an element of truth in 

the prosecution story when considered as a whole. But the 

standard of proof dictates that the accused person can be 

held guilty only when it is established that the accused must 

have committed the offence. The prosecution has to traverse 

the distance from ‘may have committed the offence’ to 

‘must have committed the offence’ in the light of reliable 

and unimpeachable evidence before an accused can be 

convicted.  
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26. In the instant case, my considered opinion is that the 

evidence on record is not enough to prove the guilt of the 

accused persons beyond reasonable doubt. The evidence on 

record is not sufficient and leaves much room for reasonable 

doubt.   

 
27. In the absence of any strong evidence linking the 

accused person with the allegations brought on record, they 

cannot be held guilty of the offence alleged. Situated thus, it 

is found that the prosecution has failed to implicate A-1 of 

the offence as alleged. 

 
28. From discussion of the aforesaid evidence, it is held 

that the prosecution has miserably failed to bring home the 

guilt of the A-1 beyond all reasonable doubt. The ingredients 

of the alleged offence Sec.354, 457 and 506 of IPC has not 

been proved against A-1. 

 So the points for determination are decided in 

negative. 

 

O  R  D  E  R 

29. Considering the discussions made above and after all 

deliberations, it can be safely presumed that the prosecution 

has failed to drive home the guilt of A-1. Hence, it is held 

that the prosecution has failed to prove its case and A-1 is 

acquitted of the offence under Section 354, 457 and 506 of 

the Indian Penal Code and set at liberty forthwith.  
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30. The bail bond of the accused persons shall remain in 

force for 6 (six) months from today by virtue of Sec. 437(A) 

Cr.P.C. 

 Given under my hand and seal of this court on this 1st 

day of June, 2022 at Sonitpur, Assam. 

        

         

(Priyanka Saikia, AJS) 

Judicial Magistrate 1st Class 

Sonitpur, Tezpur 

 

 


